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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

o= F Tl

GERALD C, MANN
ATIORNEY GENERAL

Honoratle william J, lewson
Seoretery of State
Austin, Texas

Attention: 'Abner Lewls

Dear Sir: Opinien Ko.
Re: Filing fee

"fe are enolosing you he . lottor rran
Burford, Rydbura, Hinoka X Che * attorn;{
Dallas, Texas, whic 8¢ to the
fees charged the :bova : :

"ie find
1917, an amegd 1noreaa1ng the cape
ital stook f y $2,750,000,00 and

00 was pald at that

Kb day of August, 1926,

noreasing the capital stock

50,000,00 and changing

e xllway Company to Dalles Ralle
anpany. At the time of the reglis-
anendoent 8 fee of *1,150 00 was

) Ootober 29, 19b2 this Gapartmant

gran ment reducing the oayital stoek for

which thls a- artment obarged & fee of £200,00.
"You will cbserve that this letter which we

enclose for the fivst time refers to a fee of

$2,500.00 being the maximum fee this department

oan oharge.

"Phe orizinal chartor of this corporation has
been misplaced and from notation in the amendment
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filed in August, 1926, it apparently had been mise
placsd before that date and we are therefore unable
to ascertaln the amount of filing fee paid at the
tize the chartor was granted, but we do know that
the filing fees have exocedsd 3$2,500.00 in the above
mentioned amendments.

"This department has heretcfore adopted the
polioy that upon the payment of $2,500.00 for fees
at any one time then and in that eveal there 18 no
cherge for subsequent filings, but where the fees
are paid as and when filings are made that the usual
filing fee chargeable at the time of filing the
emendment is made.

*"%Will you pleass advige this department whether
: or not the Ctatute means that after corporations

have reached the filing fee of $2500,00 whether this
department should stop taking edditional fees or

are we correct in the policy adopted that when the

$2500.00 maximum fee is pald in one time then are

we authorized to mske subsequant filings without

additional fees,

kL, -
* & & @

Artiole 3914, of the Revised Civil Statutes of
Texas, as amendsd by the Aats of 1931, is in part as follows!

"The Secretary of State is authorized and re-
quired to charge for the use of the 3tate the fole
lowing other feest :

"Upon filing each charter, amendmant, or mipe
plement thereto of a channel and doek, rﬁilrotd,
magnetic telegraph line, street rallway or express
corporation, a filing foe of Two Humdred ($200,00}
Dollars, provided, that if the authorized capital
stook exoceeds One Hundred Thousand (2$100,000,00)
Dollars, an additional filing fee of Fifty Ceats
for sach One Thousand (21,000.00) Dollars authorized
capital stoek or fraotional gart thersof, after the
rirst One Hundred Thousand {100,000,00} Dollara,
shall be paid.

H " o e
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"The maximum £iling feea to be pald by any
domestio or foreign ocorporation shall be Twentye-
five Hundred (32500,00) Lollars.

L
'. .« @ 'ﬂ

In the cspe of General Motors icoeptance Corpora=-
tion v. KoCallum, Secretary of state, 10 3. W, (28) 687, the
Comrission of Appeals was dealing with a foreign corporstion
that had applied for and received a permit o do bnsfgocs in
Texes in Januari, 1920, ita capitel stock then belng $2,000,000,00,
In June, 1921, it filed an emendment of ita charter inoreas
its capltal stook to 34,000,000,00, and in oconmeotion therewith
paid to the Seoretary of State a riling fee of §2,040.00. 1In
Rovember, 1922, it tendered to the 3ecretary of 3tate a copy:
of an amendment inoreasing its oapital stook to §i4,800,000,00,
and in oconneotion therewith tendered $460,00 as £iling fees,
This laat sum was received by the Zeoretary of ttate, but upon
the inasistensce that it was not a sufficlent smount. 3in May,
1923, a copy of another amendment to the sharter, inoreasing
the capital stook to $6,000,000,00, was tsndered for filing,
but no £1linz or permit fee was tendered and filing thereof
wag refused, In February, 1924, & copy of the fourth amendment,
inoreasing the oapital atock to $7,600,000,00, was tendered for
filing, but no permit or filing fee was made or offered, and
the Seoretary of State refused to file seme. In April, 1924
a £ifth amenduent, inoreasing the oapital stock to 39,000,000,00
wes tondered, dut no permit and filing fee wan made or offered
and the riling of this amsndment was refused, On January 20,

- 1926, oopies of all of said amendments were tendered and demand
made that they be filed by the Heeretary of State. No fursher
payment of fees was made or offered, the corporation insisting
that, since it had already paid &8 much as $2,500,00 in cone
neoction with the riling of its original charter and amendments,
it had paild the maximum named in- the statute; but the Seoretary
of State refused to rile the copies thus tendered. ZYhersafter
relator sought and sssured permisalion to file this proceeding
in mandamus against the “eoretary of State and sought to compel
her to file paid coples of pald amendments wlthout further pay-
ment of fees or charges.

Relator contended that, under the statutes, it had
pald %0 the Secretary of State all fees or charges properly
collooctible, The respondent contended that each separate rile-
ing of an amendment subseguent to the original riling was e
separate eveant within the meaning of the statutes and entitled
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the depertment to charge upon the basis of £10.00 for each
additional 210,000,000 capital stook, and that the limitation
of $2,500,00 referred only to the inoreased ocapital stook
represented in such subsequent filing.

In passing upon said question, the Commission of
Appeals held that such charges z2nd fees are taxes and laid
down the following rules in regard thereto!
. "The purposs of the law being to place a tax
upon the right of foreign eorporations to do bdusie
ress within our borders, it must be interpreted in
the light of constitutiocnal limitations as to unie
formity, and, when thus interpreted, it is plain
we think, that in all cases, whether upon one orlg~
insl filing or upon subsegquent £iling or filings
of a oopy or copiesa of charter or charter amendments
no more can he charged or colleoted than the maxi-
mam of $2=500 named in the statute. ¥e think the
language 'Ain no svent' means that under no sireume
stances oan the applicant for a permmit to transaoct
buainess in the state be charged more than the maxi-
mam namsd,

"It is significant that it becomes the duty
of the searetary of state, when a ocertified eopy
of the articles of ineorporation has been filed and
that officer has been satisfied by the showing smde
by the appliocant that a permit shall be issued,
good for a period of ten years, and that thereafter
when such charter has been grsnded or supplemented,
that a oortifried copy of such amendnment or supple-
ment shall be immediately filed with the seorotar{
of state, "There is no disoretion whatever left with
the seoretary of state as to such supplemental fil-
ing, It ias a requirement of the law for the proe
teotion of the public dealing with ths eorporation.
The atatutes do not contemplate a new permit or even
an amendment of the peramlt previously issued, Thers
is nothing to indicate that the secretary of state
haes eny suthority whatever o revoke, amend, or sup-
plement the permit previously lssued, This is a
matter for judioial cognizenoe in the abssnoce of
statutory power in the secretary of state,

"Phe relator for its protection in the trans-
action of its business under its permit, is entitled
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to have its amendments duly rilsd by the ssoretary
of state., The duty to file is & plain ministerial
act,

"It follows from what we have said that we
think the mandamus preyed for should be issued,
end we accordingly so reocommend.® ‘

B
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This ruling was elso approved by the Commission of

Appeals in the ocase of Austin Rat, Bank of Austin v, Sheppard,
Comptroller of Publioc Accounts, 71 S. ¥, {24) 242. In this
case the Barber Asphalt Company, a foreign corporetion, had
besn granted a permit to 4o business in Texas on March 7, 1919,
Its ocapital stoock was $7,000,000,00 and it paid to the Seore-
tary of State a filing fee of 22,500.00, whioch was the maximum

" fee Tequired of foreign corporations, About March 31, 1922,

~ 1% amended its charter and inoreased its oapital stock from
$7,000,000,00 to $10,000,000,00, and in due time it tendered
to the Seocrstary of State a oopy of ita amended charter, with
the request that sane be filed, The Seoretary of State demand-
od an additional filing fee of $2,500,00 and refused to rile
such amendment until such fee was paid. The asphalt company
protested the payment of suoch fee on the ground that it was
not due to be pald under our law, The protest wams unavailing
and said fee was then paid. The oourt satated that from these
faots it was evident that the asphalt ocompany was entitled to
have its smendments filed without the payment of a seoond fee
of $2,500,00, and that the Secretary of State acted under a
mistake of law in refusing to file suoh amendment until the
additional fee was paid, Therefore, that the transaction re-
pulted in the state receiving money into its Treasury that it
414 not own and was not entitled to resceive,

A claim for a refund of sald $2,500.00 was presented
"to the Claims Committee of the A43rd Loaisiuturo. Sams deing
approved 1t was included in the Misocellsneous Claims Bill end
passed by the legislature and approved by the Governor, The
Comptroller issued a warrant to cover said $2,500,00 olaim end
same was transferred to the Austin National Bank., The bank
presented sald warrant to the Treasurer and payment thereof
was refused and this mandamus proceeding was then instituted
by the Austin National Bank. O5uch mapndenus was granted and
the court held that the payment of said additional £2,500,00
filing fee by said asphalt company was illegal and should not
have been required,
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It is the opinion of this department, therefore,
that it is not necessary for elither domestio or foreign cor-
perations to pay the maximum filing fee of {2,500,00 at any
one time, but that our statutes are complied with when the
total riling rfees paid by any such eorporation amount to the
sum of $2,500,00, whether made in one payment or in several
payments, end that when sald maximum sum has beem s0 paid no
further filing fees are due or should be ocllected. %e call
your attention to the fact, however, that the provision that
such fee shall not exceed the sum of $2,500.,00 was not con=-
tained in sald statute as it was originally passed, and that
such proviajion as to different oorporations has been put in
emendments to said law that have been passed at various times,
The last amendment wmaking seaid limitation apply to all domes~
tic and foreign corporations was passed in 1931, bdbut prior
thereto sald limitation was made to apply to different GOre
porations at different times, one of said emendnents having

- been passed in 1517 and another in 1919, In pasaing upon sueh
?i1ing fees to be pald by other eorporations in the futurse,
it will be nescessary to take into oconsideratiocn whether or not
any of ssid fees were paid prior to 1917 or 1919.

As to tha fee that should bs paid by the Dallas Rail-
way and Terminal Company for the filing of the last amendment,
the faots stated by yocu show that a part of the 41 fens
paid by said oompany nedessary to make up a total of $2,500,00
was paid on November 28, 1917. The law fixing a 1imit of
$2,500.00 was not paaaea until 1919 and became effective on
Maroh 11, 1919. There is nothing in said law to show that
it was intended thadt the Searetary of State, in passing upon
whether or not the total fees of 32,500,00 had been pald,
should take into oonsideration the payment of fees prior o
the time this law beoame effective, 8ald company not having
paid a totel of $2,500,00 in filing fees sinoe said law be-
came effeotive, we still adhere.bo our opinion No, O=4917 and
hold that the filing fee for such amendment 1s $200,00,

Trusting that this satisfactorily answers your ine
quiry, we sre ‘

Very truly yours

CPIVELECV 12, 1942
“z ATTORNEY GEKERAL OF TEXAS
ATT UL GENERAL OF TEXAS py Vao 1% ﬁm.p&k
Jag, ¥, Bassett X
Assistapt -
VB:mp cShiavim
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